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FEDERAL ELECTION COMMISSION
999 E Street) N»W«

Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

COMPLAINANT:

RESPONDENTS:

MUR: 6198
DATE COMPLAINT FILED: June 18,2009
DATE ACTIVATED: August 18,2009

I
STATUTE OF LIMITATIONS: March 21,2014

Marilyn Donhn

Switalski for Congress, and Michael Herbert
Switalski, in his official capacity as treasurer

RELEVANT STATUTES:

29 INTERNAL REPORTS CHECKED:
30
31 FEDERAL AGENCIES CHECKED:
32
33 L

Committee to Btect Michael Switalski State
Senator, and JoAnn Matiyow, in her official
capacity as treasurer

2U.S.C.§431(2)
2U.S.C.{431(4Xa)
2U.S.C.|433(a)
2U.S.C.J434
2U.S.C.§441a(aXlXA)
2U.S.C.{441a(x)
2U.S.C.§441i(e)

Disclosure Reports

None
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This matter stcUK ailBllia UUU1

ed

UegatioM mat Michael Swhalski, a Michigan State Senator,

ign funds to announce his intentions to run for a seat in the U.S. House of

36 Representatives. Complainant alleges that the C^nmuttee to Elect Michael Switalski State

37 Senator C^tate coinmitteeT made, and Swital̂

38 in-ldnd contributions in excess of the Act's bUts when me state committee r^ for the even^

39 which Mr. Switalski announced his federal candidacy. 2 U.S.C. § 441a(aXlXA),



MUR6198
Ffait Oenenl Couneri Report
Page2

1 2 U.S.C. § 441a(f). In addition^ Complainant alleges that the state committee violated me Act by

2 failing to register wffli the Comm^

3 in contributions to support Mr. Switalski's federal candidacy. 2 U.S.C. f § 431(4Xa), 433(a),

4 434.

5 Mr. Switalski aiid Switalski for Congress to

™ 6 complaint, but deny violating the Act Respondents contend mat die event was a fundraiser for
m
Q 7 the state committee, not an event to advocate Switalsld's nomination or election to federal office.
to
<N 8 As set form below, we recommend the Coin^^
<sT

Q 9 Committee to Elect Michael Switalski State Senator and JoAnnMauyow.m her offidal capacity
O
rn 10 as treasurer, violated 2 U.S.C. § 441a(aXlXA). We also recommend the Commission find no

11 reason to believe that Switalski for Congress and Michael Switalski, in his official capacity as

12 treasurer, violated 2 U.S.C. J 441a(f). Although it does not appear that Switalski for Congress

13 accepted m-Jdnd contributions m excess of the Art's limits, it is U^

14 failed to report an in-kind contribution in violation of 2 U.S.C. §434. However, because any

15 potential imzeported in-kind contribiitkm would be m

16 dismiss this matter as to any alleged violation of 2 U.S.C. §434 by Switdski for Congress and

17 Michael Switalski, in his official capacity treasurer, and send me committee a cautionary letter.

18 Finally, we recommend the Commission find no reason to believe that uieC^^

19 Michael Switalski State Senator and Jo Arm Matiyow, in her official capacity as treasurer,

20 violated 2 U.S.C. §§ 433(a) or 434.
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1 IL FACTUAL 4frp yrcgAL ANALYSIS

2 A. FtjetoalBackgnHUid

3 Michael Switalski is a meniber of te

4 Mr. Switalski b currently semiig his seco^

5 For mm than a decade, hu state campaigns

w 6 State Senator, has hdd an annual "Michael O'Swft^
in
Q 7 thank-you to the constituents of the district.
10
™ 8 Mr. Switalski is also currently seeking the Democratic Party noniination for the U.S.

Q 9 House of Representatives, 12th Congressional District of Michigan. According to Swhalski, his
O
iH 10 fedeml nampnign emnmfrteft| SuiStaldd far CnngpgM, UIM «rr*t*A April ,̂ MOQ, niwi y^p^i fry

11 first contributions on that date. The federal committee's Statement of Organization was filed

12 April 16,2009. The federal conrnuttee has ffled two r^^

13 Commission, including the July 2009 and October 2009 Quarteriy Reports.

14 Mr.SwitalskiannouiK^hisfedendau^c^

15 by the state committee. A February 23, 2009 invitation to the Irish Party included several

16

17 additionally stated, "I intend to an^^ Complaint at 3

18 and Exhibit 5. Additionally, an article nmnmgin the Macomb Daily newspaper on March 22,

19 2009 indicated that Swhalaki would be a fcder^

20 this, Swftalskiwm have niac^ his aniioiinM^^

21 party." At tiie event, which lasted fiom 6:00pm to ll:00pin, Mr. Switalskitcx)k upstage several

22 tunes to make various announcements. At approximately 8:00pm, Mr. Switalski took the stage

23 to annoance his candidacy: ^ciu^ I am announcing my candid^ for me U^
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1 Representatives 12th Congresuon^

2 for the people of this District" Exhibit 1 and Response at 1.

3 As the Irish Party is an amiialrundnuserfo^

4 state committee.1 The state committee has not yet filed its 2009 disdosure report with the

5 Michigan Bureau of Elections, so me exact amount of money spent on me event has not been

** 6 disclosed to the public. However, Mr. Swhalski's response stales that the event was no more
OK\

7 elaborate than it has been in previous yean, and mat he would have thrown the same event even

8 if he had not been announcing his federal candidacy. Indee4 the event appears to be iimilar to

9 Mr. Swhalski's 2007 Irish Party: bom served beer and fi^fiomAmore'sFamUy Restaurant,
O
M 10 National Coney Island, and Passport Pizza. Accord^ to Coniplainam'siteniizedcalciilations,

11 based on the state conmuttee's disclosiire fbima, tte

12 romplaiMtit •llegMi flat ttiia yeM-'i event mi* Kava heen mnm aqienrive than the 2007 gv^nt

13 because it featured more food and beer options, sudi as pasta temVulaPenna,hunimiis from

14 Jalia'sMaiket, and Gumnessunported beer. In his response, Mr. Switalski claims the 2009

15 event coat about the same aa the 2007 event, due to cutbacks on other items. Specifically, he

16 held the event at a smaller venue (the VFWHaUmstead of Imperial House) and pla

17 his stereo instead of hiring a band.

18 Mr. Switalski also argues that his announcement took only thirty seconds of the five-hour

19 evening, and that he did not hang any signs, ask fin: volunteeis, or accept contributions for his

20 federal campaign. Switalski for Cciigjess did not accept any contributions eit^

%Jfa&lflMi law mdriMta CfWtm^ta MMJ WMV miiiai iw*fft*M**»m mnA UmiH ImilytAial juuiii HmlliiiiM Aw

ito$l,000. MJrhijaiCOTpdgnFfaimccActH 169J52(l)(bX 169^54,169JSS.
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1 the event or in the days immediately following. At some point, Swftabki for Congress cieated a

2 website and ported a press release about the announcement.2

3 B. Legal Analysis

4 It does not appear mat me state comimttee made, or that Swftalski for Con^

5 uhkiwi contributions in excess of the Act's limits. While the federal committee arguably

1/1 6 accepted a snuUunreported in-kind contribution from the sti^

Q 7 portion of Irish Party expenses that can be attributed to the
CD
N 8 candidacy, the amount involved was demini^ Further, it does not appear that the Qnnmittee

^ 9 to Elect Michael Swhalski State Seiiator violated the Art by Ming to register with the

•Mfj 1U ^̂ ĵD9flBUSlOfl& AS ft DOUUCol OQDODuUBBBa

11 1. Alleged In-lOnd Contribution

12 A contribution is any gift, subscription, loan, advance, or deposit of money or anything of

13 value made by any person for the purpose of mfluencing any election for federal office.

14 2 U.S.C. § 43 l(8XAXi). Commission regulations define "anything of value" to include in-kind

15 contributions: the provision of goods or services without charge or at a charge that is less than

16 the usual and normal charge. 11C.F.R.J 100.52(4X1). The Act limits the contributions a

17 person can make, and a candidate cm receive, wim respect to a federal election. These

18 contributions cannot, in aggregate, exceed $2,400. 2 U.S.C. § 441a(aXlXA).

19 *TthftMgh fa fliiiinimegftigMt «f IMaa! MndMaey J« in emineetinn wMi • ftA*»\ glgerimi,

20 there is no basis to attribute aU of the Irish Party <x>sts to tiu^m While this situation

21 wasnotspetificaUyantitipatedbythcComm

2 SwtobU for Coogren WM not formed nodi April 6,2009, to kieenu unlikely that the pi
petted caMsreh 21,2009. the nomiraldiie of reheje. llepnHrelettewMpeidfbrbyniefedendooiDmiitee.
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1 regulations addressing allocation of expenses between federal and non-federal candidates apply:

2 expenditures shall be attributed acconling to dx See

3 generally \\CJrR. $106', see also AO 2006-11 (Washington Democratic State Central

4 Committee) (concluding that, where Commission regulations did not definitively address the

5 appropriate aUocation of payinents for

CD £ to apply analogous 'space or tune1 principles set out in 11 CJ.R.J 106.1 (a).") While it is
in
o 7 undeniable that the portion of the event at which the fiMieial candidacy was announced is related
CO
<M 8 toafasmdeleca^ofdyaamaUporatacfmee
T
P 9 candidacy. Notwithstanding the feet that the solidtation letter and Macomb Daily article
O
*H 10 inolcate that the announcement was premeditate^

11 asserts that the anniial state committee evem would have tak^

12 expenditures regardless of whether Mr. Swhalaki announced his federal candidacy. Mr.

13 Switalski asserts that he did not hang signs, ask fiwvolimteei^ or accept contributions to his

14 federal campaign diat cveniiig, DOT is (here any mfbixuation to the contrary. Fiutherinore, there is

15 no infiarmatSon which disputes the assertion that the announcwneiit of federal candidacy

16 accounted for thirty seconds of the five-hour event

17 While Mr. Switalski's response did not niake any specific representation as to the amount

18 spem on the 2(X)9 Irish Party, he o )̂es assert u^ its co«ts were apprc^u^

19 2007 Irish Party, wttch, according to the state cornniittee's 2007 disclosure report, appear to be

20 $3,744.20. Given what U known abcwt the Irish Party omtert

21 amount of time spent on the announcement conmared to the len^

22 related to the federal candidacy announcement likefr

23 dollars.
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1 Accordingly, we recommend the Commission find no reason to believe that the

2 Committee to Beet Michael Switalski State Senator and Jo Aim Matiyow, in her official capacity

3 as treasurer, violated 2 U.S.C. § 441a(aXlXA) by making in-kind contributions in excess of the

4 Act's limits. We also recommend the Commission find no reason to believe that Switalski for

5 Congress and Michael Switalski, in his officid opacity as treasurer, violated 2 U.S.C. § 441^

6 by accepting in-kind contributions in excess of the Act's limits.3

7 While there does not appear to have been an in-4dnd contribution in excess of the Act's

8 h^nits, there appears to have been a smaU inland contribute

9 Thus, Switalski for Congress appears to have violated 2 U.S.C. § 434 by failing to report this in-

10 kind contribution to the Commission. However, given the nunimal amount of mis violation, we

11 recommend the Commission dismiss any alleged violation of 2 U.S.C. § 434, and send a

12 cautionary letter to Switalski for Congress.

13 2. PoWktl Committee Status

14 When a committee or association receives contribim'ons or makes expenditiires in excess

15 of $1 ,OQQ juring g calendar year, it becomes a political co^HnM*^ pndcr flip Act yd mw*

16 register and report with the Commission. 2 U.S.C. §§ 431(4XA), 433(a), 434. The Supreme

17 Court has held that only organizations whose niajorpupose is canuwgna^vhy potentially

18 qualify as political committees under the Act See, e.g., Buckley v. Valeo, 424 U.S. 1,79 (1976);

19 FEC v. Massachusetts Citizens for Ufet 479 U.S. 238,262 (1986). Hie Commission interprets

Although not set fbfth as aa ilhiaarton la the oonplibl, then • a Queition of whether the prahibiuoin at
2U.S.C.8441Kc)tndllCJr.R.fllOJ(dOtreiiq)licttodbylbecoiKlui^
•nb-UwlcoiitribgdoonwtbeConimittcetoE^ Section 441 i(«)prohibitia

« ftndi Ite ara OM
requiraiMiitioftfaeAct SectkallO.XdlprohMtitrKifbnof&Ddsornietsfhm

coHiBiittBcibf >fcdefilelectioni Ilowover, giveil flv fact tint die nwont Invuvea WM only a few buodrad dollenn
u inMiiift ihM doei BM riM to a levd Ite would WHIM
the eoBudanali lack of a apedfc anegitta
recommendation whh raepeet to tins question.
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1 thhm^or purpose test as limited to oiganiza^^

2 activity. See Political Committee Status: Supplemental Explanation and Justification, 72 Fed.

3 Reg. 5595,5597,5601 (Feb. 7,2007).

4 Because there is no infamation that it reed ved any con^^

5 Michael Switalski State Senator oraldodyc^^ (1)

Kj 6 the Irish Party constituted an expenditure of at least $1,000 for me purpose of influencing a
in
Q 7 federal election; and (2) the committee's major purpose is federal campaign activity. As
UD
<M 8 discussed above, there is no evidence that me federal portion of the expenditures for the Irish

Q 9 Party reached the $1,000 threshold. Ftnthennoie, even if there was a federal expenditure of
O
•H 10 $1,000, the state committee's major purpose was not federal campaign activity. On the contrary,

11 the committee was forart

12 Senator, and has spent several hundred thousand dollan fa that purpose. Accordingly, we

13 recommend the Commission find no reason to believe that the CfNmnittee to Elect Michael

14 Switalski State Senator and Jo Aim Matiyow, in her official capacity as treasurer, violated

15 2 U.S.C.§§433(a) and 434 by failing to register and iq^

16 committee.

17 IIL RECOMMENDATIONS
18
19 1. Find no reason to believe that me Comniittee to Elect Michael Switalski State
20 Senator and JoAnn Matiyow, in her official capacity as treasurer, violated
21 2U.S.C.|441a(aXlXA).
22
23 2. Fuul no reason to believe that Switalski fa Cong^
24 Swhalski, in his official capacity as treasurer, violated 2 U.S.C.§441(aXf).
25
26 3. Wsmiss,asamatterofprosecutorialdi^^
27 Congress aoiMichadNorbeitSwitalsId, in his official capad
28 vioUted 2 U.S.C.§ 434, and send a cautionary letter.
29
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1 4.
2
3
4
5 5.
6
7 6.
8
9

10

•ounerirapon

Find no reason to believe that the Committee to Elect Michael Switalski State
senator mo JOAOD Manyow, in ner omciai capacity as treasurer, violated
2U.S.C.§§433(a)and434.

Approve the attached Factual and Legal Analysis.

Approve the appropriate letters.

Thomasenia P. Duncan
General Counsel

BY:
18 Date KathleenGuith
19 Deputy Associate General Counsel
20
21
22
23
24 MarkShonkwikr
25 Assistant General Counsel
26
27
28
29
30
31 Attorney
32
33
34
35 Attachments:
36
37 1. Invitation dated February 23,2009
38 2. Factual and Legal Analysis


